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 1    IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
                                
 2                IN AND FOR KING COUNTY 
                                
 3  _______________________________________________________ 
                                
 4  MATHEW and STEPHANIE McCLEARY,   ) 
    on their own behalf and on       ) 
 5  behalf of KELSEY and CARTER      ) 
    McCLEARY, their two children in  )  
 6  Washington's public schools;     ) SUPREME COURT OF WA 
    ROBERT and PATTY VENEMA, on their) No. 84362-7 
 7  own behalf and on behalf of HALIE) 
    and ROBBIE VENEMA, their two     ) 
 8  children in Washington's         ) 
    public schools; and NETWORK      ) 
 9  FOR EXCELLENCE IN WASHINGTON     ) 
    SCHOOLS ("NEWS"), a state-wide   ) 
10  coalition of community groups,   ) 
    public school districts, and     )  
11  education organizations,         ) 
                                     ) 
12                 Petitioners,      ) KING COUNTY CAUSE  
                                     ) No. 07-2-02323-2 SEA 
13           vs.                     ) 
                                     )   
14  STATE OF WASHINGTON,             )   
                                     )  
15                 Respondent.       ) 
    ______________________________________________________ 
16   
     
17       REPORTER'S VERBATIM REPORT OF PROCEEDINGS 
                                
18                          --oOo-- 
                                
19                MONDAY, SEPTEMBER 21, 2009 
                 VOLUME XII - Session 1 of 4 
20                              
                            --oOo-- 
21                              
                                
22  Heard before the Honorable John P. Erlick, at King  
 
23  County Courthouse, 516 Third Avenue, Room W-1060,  
 
24  Seattle, Washington. 
 
25                        --oOo--  
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21                              
                  CYNTHIA A. KENNEDY, RPR 
22                     CSR No. 3005 
                  Official Court Reporter 
23              King County Superior Court 
                  516 Third Avenue, C912 
24               Seattle, Washington 98104 
                              
25                    (206) 296-9188 
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 1                A P P E A R A N C E S: 
     
 2   
                            --oOo-- 
 3                              
                                
 4  THOMAS F. AHEARNE, CHRISTOPHER G. EMCH, and        
    EDMUND W. ROBB, Attorneys at Law, appearing on behalf  
 5  of the Petitioners; 
     
 6   
     
 7  WILLIAM G. CLARK and CARRIE L. BASHAW, Assistant  
    Attorney Generals, appearing on behalf of the  
 8  Respondent. 
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 1                   SEATTLE, WASHINGTON 
 
 2                MONDAY, SEPTEMBER 21, 2009 
 
 3               MORNING SESSION - 9:00 A.M. 
 
 4                         --oOo-- 
 
 5            THE COURT:  Good morning.  Please be seated. 
 
 6                We are on the record in the matter of  
 
 7  McCleary versus State of Washington.  This is King  
 
 8  County cause number 07-2-02323-2, Seattle.  And we  
 
 9  continue in the petitioner's case in chief. 
 
10                Mr. Ahearne, who are we having as a  
 
11  witness this morning?  Mr. Emch?   
 
12            MR. EMCH:  Thank you, Your Honor.   
 
13                This morning petitioners called  
 
14  Mr. James Kelly, who's the president of the Urban  
 
15  League of Metropolitan Seattle.  He's also the Vice  
 
16  President of the Network for Excellence in Washington  
 
17  Schools. 
 
18            THE COURT:  Very good.  Thank you.   
 
19                Mr. Kelly, if you would please come to  
 
20  the stand. 
 
21            (Witness sworn in by the court.) 
 
22            THE COURT:  Mr. Kelly, please state your full  
 
23  name and spell for us your last name and give us your  
 
24  contact address. 
 
25            THE WITNESS:  James Kelly, K-E-L-L-Y.   
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 1  Address is 23121 50th Avenue S, Kent, Washington,  
 
 2  98032. 
 
 3            THE COURT:  Very good.  Thank you, sir.   
 
 4                Mr. Emch. 
 
 5            MR. EMCH:  Thank you, Your Honor.   
 
 6                      JAMES KELLY,  
 
 7    called as a witness herein, having been first duly  
 
 8     sworn, was examined and testified as follows: 
 
 9                    DIRECT EXAMINATION 
 
10  BY MR. EMCH: 
 
11      Q.    Good morning, Mr. Kelly.   
 
12      A.    Good morning.   
 
13      Q.    Mr. Kelly, what's your current occupation and  
 
14  position? 
 
15      A.    I'm President and CEO of the Urban League of  
 
16  Metropolitan Seattle. 
 
17      Q.    And how long have you held that position,  
 
18  sir? 
 
19      A.    10 years. 
 
20      Q.    Could you briefly describe for the court what  
 
21  Urban League is? 
 
22      A.    Yes.  The Urban League is a part of a  
 
23  national organization, 105 affiliates located in New  
 
24  York.  Our mission is helping to create self- 
 
25  sufficiency both in education, business assistance, and  
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 1  home ownership. 
 
 2      Q.    Is that a non-profit organization? 
 
 3      A.    It is a non-profit organization. 
 
 4      Q.    And, generally, describe the purpose, if you  
 
 5  have anything more than what you said. 
 
 6      A.    Yeah, the purpose is really about helping  
 
 7  people to become self-sufficiency.  We do that through,  
 
 8  you know, education, for example.  We have a after  
 
 9  school program.  We have, basically, a college entry  
 
10  program, and, more importantly, we have a 1000 hours of  
 
11  Reading Program. 
 
12      Q.    We're going to get into those in a minute. 
 
13      A.    Sure. 
 
14      Q.    If you could briefly describe for the court  
 
15  your general responsibilities as CEO and President of  
 
16  the Urban League.   
 
17      A.    Sure.  Basically, I'm President and CEO.  I  
 
18  have six direct reports, various departments from  
 
19  Administrative Housing, Contract Dissenter, a $3  
 
20  million budget. 
 
21      Q.    Mr. Kelly, could you briefly summarize your  
 
22  educational background. 
 
23      A.    Sure.  I have a masters degree from the  
 
24  University of Washington in social work.  A BS degree  
 
25  from Western Illinois University in psychology, and AA  
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 1  degree from College of DuPage in Glenn Ellyn, Illinois. 
 
 2      Q.    And how long have you lived in Washington  
 
 3  state? 
 
 4      A.    Oh, 33 years. 
 
 5      Q.    And could you briefly describe how you ended  
 
 6  up in Seattle.   
 
 7      A.    Yeah.  Basically, I lost my mom when I was 18  
 
 8  years old, and, basically, I was a little confused  
 
 9  after I graduated.  And so a friend of mine, basically,  
 
10  was teaching on Mercer Island and, basically, said, you  
 
11  know, why don't you come on out and check out  
 
12  Washington state, so I did. 
 
13      Q.    And you've been here ever since? 
 
14      A.    I've been here ever since. 
 
15      Q.    You mentioned you lost your mom.  About how  
 
16  old were you again? 
 
17      A.    18. 
 
18      Q.    18.  And what about your father? 
 
19      A.    My father was killed when I was about a year  
 
20  old. 
 
21      Q.    Was he killed in a crime, or what were the  
 
22  circumstances? 
 
23      A.    Yeah.  Basically, got into an argument with a  
 
24  guy and the guy pulled a gun on him and shot him and  
 
25  killed him. 
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 1      Q.    Based on your personal experiences, how did  
 
 2  education impact your life? 
 
 3      A.    It was pretty important.  As a matter of  
 
 4  fact, it kind of stabilized me.  You know, basically,  
 
 5  my cousins and half brother -- I'm the only child --  
 
 6  basically, in and out of courts.  As a matter of fact,  
 
 7  I have a cousin now who's still institutionalized in  
 
 8  Arizona correctional institutions.  So, basically, I  
 
 9  probably would be on the opposite side of the law if it  
 
10  wasn't for education.   
 
11                 But, more importantly, it really  
 
12  stabilized my life because, without it, you know, I was  
 
13  kind of lost and drifting, and so it was the education,  
 
14  going to school, and it was certainly something that my  
 
15  mother wanted that really helped me out. 
 
16      Q.    If you had dropped out of school, what do you  
 
17  think would have happened to you? 
 
18      A.    Oh, easily, I would have resorted to crime. 
 
19      Q.    Mr. Kelly, could you briefly describe your  
 
20  history after graduate school?   
 
21      A.    Sure.  I worked at Highline Youth Service  
 
22  Bureau for about a year, basically, working with court- 
 
23  referred kids, mainly kids who had dropped out of  
 
24  school, kids who had to do community service hours.   
 
25            And, outside of that, I've worked at Child  
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 1  Protective Services in -- with that, dealing with abuse  
 
 2  and neglect cases.  Also worked in the Prosecutor's  
 
 3  Office and started the Child Abuse Unit in the City  
 
 4  Attorney's Office.  And then, basically, on from state  
 
 5  government to being appointed by the Commission on  
 
 6  African American Affairs by Governor Booth Gardner,  
 
 7  Special Assistant to the Secretary of Department of  
 
 8  Health Services, and then later economic services,  
 
 9  Deputy Director for the Economic Service  
 
10  Administration.  So that's all the welfare, child  
 
11  support, food stamps.  Five thousand people.  $2  
 
12  billion operation.  And then currently at the Urban  
 
13  League. 
 
14      Q.    I'm going to go through each of those in just  
 
15  a little bit more detail.   
 
16      A.    Sure. 
 
17      Q.    And so Highline Youth Services Bureau, I  
 
18  believe you said, was your first job --  
 
19      A.    Correct.   
 
20      Q.    -- correct, out of school?   
 
21            And, just generally, what were your  
 
22  responsibilities in that job then? 
 
23      A.    Yeah, again, I was a counselor, again, for  
 
24  troubled youth, mainly youth who was referred by the  
 
25  courts. 
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 1      Q.    Based on your experiences, how long were you  
 
 2  in that position? 
 
 3      A.    About a year. 
 
 4      Q.    And based on your experience with the  
 
 5  Highline Youth Service Bureau, what observations about  
 
 6  education, if any, did you make? 
 
 7      A.    Yeah, that majority of the kids were all  
 
 8  dropouts, and so without a proper education, and, more  
 
 9  importantly, trying to get them back into school, these  
 
10  were very lost kids. 
 
11      Q.    Your next position you said was as an  
 
12  investigator for Child Protective Services; is that  
 
13  right? 
 
14      A.    Yes. 
 
15      Q.    Could you -- that was for the State of  
 
16  Washington? 
 
17      A.    Yes. 
 
18      Q.    Could you briefly describe your  
 
19  responsibilities in that position? 
 
20      A.    Sure.  Investigating all child abuse and  
 
21  neglect cases.  Dealing with everything from physical  
 
22  abuse to emotional neglect. 
 
23      Q.    And, based on that experience, did you draw  
 
24  any conclusions or do anything about the education from  
 
25  that job? 
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 1      A.    Yes.  That the majority of the perpetrators  
 
 2  all did not have a high school education.  A lot of  
 
 3  them were dropouts, and, more importantly, that it was  
 
 4  just a continuation of the circle of violence that they  
 
 5  had when they were children. 
 
 6      Q.    Did you view education as having any type of  
 
 7  affect then on students and kids? 
 
 8      A.    Yes.  The whole purpose of me trying to help  
 
 9  these families out was, again, not only to deal with  
 
10  the paramount duty and make sure that kids were safe, I  
 
11  also make sure that the family gets stabilized, alcohol  
 
12  and drug treatment or either parenting classes.  But,  
 
13  more importantly, make sure that they also went back to  
 
14  school to get their GED. 
 
15      Q.    You mentioned some cycles, I believe.   
 
16            What did that experience teach you about  
 
17  family cycles and generations, if anything? 
 
18      A.    Yeah.  Basically, these were the same  
 
19  families who, again, were abused and neglected.  A lot  
 
20  of times, a majority of them were adopted families  
 
21  themselves and so that they repeated the cycle over and  
 
22  over again.   
 
23            And so, for me, it was really trying to break  
 
24  the cycle but, more importantly, trying to make sure  
 
25  that they at least get a decent education.  Because,  
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 1  for me, education is a great equalizer.  But, more  
 
 2  importantly, you know, I view it as a civil rights  
 
 3  issue, more importantly, kind of the 14th Amendment,  
 
 4  which is equality for all. 
 
 5      Q.    What was your next job, sir?  I think you  
 
 6  mentioned Child Abuse Unit; is that right? 
 
 7      A.    Uh-huh.  Yeah, I started the Child Abuse Unit  
 
 8  in the City Attorney's Office.  Basically, that was a  
 
 9  case where they were investigating on a criminal  
 
10  charge.  Previously we were dealing with civil cases so  
 
11  they was all dependencies and stuff like that.  Working  
 
12  with the City Attorney's Office I was, basically,  
 
13  investigating for criminal charges. 
 
14      Q.    And you've referenced the City Attorney.   
 
15  Which city are you referring to? 
 
16      A.    City of Seattle. 
 
17      Q.    About how long were you in that position? 
 
18      A.    About three years. 
 
19      Q.    And did you learn anything about education  
 
20  from that experience?  Reinforce anything? 
 
21      A.    Yeah.  Again, pretty much all the  
 
22  perpetrators lacked a proper education.  Majority of  
 
23  them were -- didn't have a high school education.  They  
 
24  were dropouts.  And so, for me, it was important to  
 
25  make sure that they not only deal with the abuse and  
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 1  neglect, but also put them on the path of, at least,  
 
 2  getting their education. 
 
 3      Q.    In addition to these jobs, did you get  
 
 4  involved in any activities working directly with  
 
 5  education separately? 
 
 6      A.    Yes, I did. 
 
 7      Q.    Could you briefly describe those? 
 
 8      A.    Sure.  Basically, I was involved in education  
 
 9  through a kind of a community coalition.  We focused on  
 
10  three areas.  We focused on Homework Centers.  We  
 
11  focused on the Office of Disproportionality.  And,  
 
12  lastly, the African American Academy.  All of those are  
 
13  in Seattle public schools. 
 
14      Q.    Let's talk a little bit about the Homework  
 
15  Centers.   
 
16            Can you tell the court -- that was for  
 
17  African American students? 
 
18      A.    Mainly African American students. 
 
19      Q.    Can you describe what the Homework Centers  
 
20  were?  How long they operated? 
 
21      A.    Sure.  Basically, they took all the  
 
22  elementary school students, particularly those who were  
 
23  failing in reading, and, basically, provided them  
 
24  tutors, reading coaches.  And, basically, we saw a  
 
25  increase of reading scores for all those kids who were  
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 1  involved. 
 
 2      Q.    Did you have hands-on experience in the  
 
 3  Homework Centers? 
 
 4      A.    Yes.  Yes, I did.  Basically, not only was I  
 
 5  a tutor, but also I had to do observations.  We also  
 
 6  looked at progress reports, report cards, and then the  
 
 7  reading assessment scores. 
 
 8      Q.    And what kind of results did the Homework  
 
 9  Centers produce? 
 
10      A.    Kids, basically, were failing, that they were  
 
11  at below grade -- were at least at grade level, and  
 
12  even some, basically, were at grade -- advanced.   
 
13      Q.    From that experience, did you draw any  
 
14  conclusions about the effectiveness of resources with  
 
15  respect to achievement of African American students? 
 
16      A.    Yes.  Again, with the whole additional  
 
17  resources, we saw a tremendous increase in African  
 
18  American students, particularly those who were in the  
 
19  reading portion of it.    
 
20            But, again, a couple of years after it, the  
 
21  funding went away. 
 
22      Q.    Funding from what source? 
 
23      A.    Funding from the Seattle Public Schools. 
 
24      Q.    So how long did the Homework Centers end up  
 
25  operating then? 
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 1      A.    About three years. 
 
 2      Q.    And it couldn't continue because of lack of  
 
 3  state funding? 
 
 4      A.    Lack of state funding. 
 
 5      Q.    How did that make you feel based on your  
 
 6  involvement with Homework Centers? 
 
 7      A.    Pretty frustrating.  Again, you see the  
 
 8  progress that's being made for kids, but then all of a  
 
 9  sudden the funding dried up and we were back to where  
 
10  we were. 
 
11      Q.    You mentioned an Office of  
 
12  Disproportionality, I believe.   
 
13      A.    Yes. 
 
14      Q.    Could you briefly describe that and what role  
 
15  you played in that.   
 
16      A.    Sure.  The Office of Disproportionality,  
 
17  basically, was a office that looked at all building  
 
18  plans.  All 98 schools had to create an educational  
 
19  plan, but, more importantly, how they were going to  
 
20  address the achievement gap between minority and  
 
21  majority kids.  And so the Office of Disproportionality  
 
22  was responsible for that. 
 
23      Q.    And this was which school district? 
 
24      A.    Seattle School District. 
 
25      Q.    You mentioned achievement gap.   
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 1            Can you describe what you mean by achievement  
 
 2  gap? 
 
 3      A.    Yes.  Achievement gap is where minority  
 
 4  students, African Americans, Native Americans, Latinos,  
 
 5  not performing up to standards as their White  
 
 6  counterparts. 
 
 7      Q.    And this Office of Disproportionality, did  
 
 8  you have hands-on experience with any programs that  
 
 9  came out of this, or what was the effect of that? 
 
10      A.    The experience is, basically, that we worked  
 
11  with the Office of Disproportionality, but that's about  
 
12  the extent of it. 
 
13      Q.    In terms of subjects, what kind of subjects? 
 
14      A.    It was all subjects.  Again, basically, the  
 
15  four main subjects of reading, writing, math, and  
 
16  science. 
 
17      Q.    What kind of results did you see based on  
 
18  your experiences with this office? 
 
19      A.    Again, we started to see an increase of test  
 
20  scores.  Particularly they had the Iowa Basic Skills  
 
21  Test.  We saw an increase in that.  We also were  
 
22  beginning to see the effects of the WASL and the  
 
23  improvement of African American children. 
 
24      Q.    And is that office around today? 
 
25      A.    No, it's not. 
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 1      Q.    Why not? 
 
 2      A.    Again, lack of state funding. 
 
 3      Q.    I believe you mentioned something else.   
 
 4            Did you work with an African American  
 
 5  Academy? 
 
 6      A.    Yes, I did. 
 
 7      Q.    Could you describe, briefly, what that -- was  
 
 8  that a K through 12 school? 
 
 9      A.    Yes.  Initially when we proposed it, it was a  
 
10  K through 12 school, but the lack of funding,  
 
11  basically, made it a K through 8 school.   
 
12            Again, it was a pilot project demonstrating  
 
13  kinds of cultural relevance and also advanced reading  
 
14  and math for African American students. 
 
15      Q.    Did you have any personal involvement with  
 
16  the African American Academy? 
 
17      A.    Yes, I did.  I was one of the ones who helped  
 
18  create it back in 1990. 
 
19      Q.    And did you see any results of success from  
 
20  the African American Academy in your opinion? 
 
21      A.    Yes, I did.  The African American children  
 
22  who were attending outperformed their counterparts in  
 
23  other schools. 
 
24      Q.    Any kind of conclusions or lessons learned  
 
25  based on that experience? 
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 1      A.    Yes.  Again, based upon additional resources,  
 
 2  the concentrated effort of reading, that we saw a great  
 
 3  improvement.  But, again, they closed last year, again,  
 
 4  because of the lack of funding, and also they  
 
 5  consolidated two schools into one. 
 
 6      Q.    How did that make you feel when you see  
 
 7  something like that close down? 
 
 8      A.    Again, very frustrating.  When you see the  
 
 9  progresses being made, all of a sudden now we're back  
 
10  to square one. 
 
11      Q.    Mr. Kelly, are you familiar with the  
 
12  Commission on African Affairs -- African American  
 
13  Affairs? 
 
14      A.    Yes. 
 
15      Q.    Could you -- and were you on that commission? 
 
16      A.    Yes.  I was the first Executive Director  
 
17  appointed by Booth Gardner back in '89. 
 
18      Q.    What were your general responsibilities in  
 
19  that position? 
 
20      A.    Basically, we advised the Governor, the  
 
21  Legislature, and state agencies on issues impacting  
 
22  African Americans. 
 
23      Q.    What was the objective of that commission? 
 
24      A.    The objective was, basically, to use the  
 
25  office as a bully pulpit.  We did a lot of research  
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 1  papers, again, anything from talking about the  
 
 2  education inequities to Black Washingtonians,  
 
 3  segregated, but equal. 
 
 4      Q.    Generally, what were some of the reports or  
 
 5  conclusions you reached as part of your work with that  
 
 6  commission? 
 
 7      A.    Yeah.  Particularly, the report we did on the  
 
 8  inequities in education, we, basically -- it's actually  
 
 9  the foundation for a lot of the studies that you  
 
10  probably will be talking to later on.  The A+ -- not  
 
11  the A+, but the 2772, which is, again, the Achievement  
 
12  Gap Study.   
 
13            But, basically, we came up with the  
 
14  conclusion that Blacks had a high dropout rate.  Blacks  
 
15  were the highest in not graduating on time.  They  
 
16  scored the lowest in the achievement test.  And then  
 
17  there were a lack of early childhood preschool classes. 
 
18      Q.    With respect to dropouts, did you reach any  
 
19  conclusions about dropouts, what happens to them? 
 
20      A.    Yes.  Again, you know, by working in DSHS and  
 
21  working with Child Protective Services, we saw a lot of  
 
22  the similar patterns, and that is, again, without a  
 
23  proper education.  They -- that was a centerpiece to a  
 
24  lot of abuse and neglect.  A lot of the centerpieces to  
 
25  people who were on welfare was, again, a lack of  
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 1  education. 
 
 2      Q.    You mentioned Health and Human Services.   
 
 3            Can you describe your position there? 
 
 4      A.    Yes.  Two roles.  I was a Special Assistant  
 
 5  to the Secretary.  Basically, I was a liaison between  
 
 6  the secretary's office and three administrations:   
 
 7  Health and Rehabilitation Services, which is all the  
 
 8  mental institutions, all the developmental  
 
 9  institutions.  Aging and Adult Services, all the home  
 
10  facility nursing homes, community service homes.  And  
 
11  then last but not least, the Economic Service  
 
12  Administration, again, eventually where I become the  
 
13  Deputy Assistant Secretary. 
 
14      Q.    Based on that experience, was that consistent  
 
15  with your other observations about education? 
 
16      A.    Yes, it is.  Again, the majority of the folks  
 
17  who -- recipients of service's lack of proper  
 
18  education. 
 
19      Q.    You mentioned also an economic panel of some  
 
20  sort.   
 
21            Can you briefly describe what that is? 
 
22      A.    Economic panel?  Economic Services  
 
23  Administration?   
 
24      Q.    Yes, correct.   
 
25      A.    Sorry.  Yeah.  I was Deputy Assistant  
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 1  Secretary for Economic Services.  So, again, the  
 
 2  directors of the child support, food stamps, and  
 
 3  welfare all reported to me.   
 
 4      Q.    And your experience in that position, was it  
 
 5  consistent with your other experiences about education? 
 
 6      A.    Yes.  Again, with the exception of -- when  
 
 7  1996, when the Congress -- and actually President  
 
 8  Clinton passed the personal responsibility or the  
 
 9  welfare, the work, we saw more of an emphasis on  
 
10  training.  But, the bottom line is that that was the  
 
11  only part that was placed emphasis, which is, make sure  
 
12  that people had a proper education. 
 
13      Q.    Is training important in getting kids up to  
 
14  speed, up to standards? 
 
15      A.    At least for the parents it definitely was up  
 
16  to speed. 
 
17      Q.    Educators as well? 
 
18      A.    Correct. 
 
19      Q.    Mr. Kelly, I'm going to show you a trial  
 
20  exhibit that's been marked 144 previously.   
 
21            Mr. Kelly, I put in front of you Trial  
 
22  Exhibit 144, which is something that's been previously  
 
23  admitted as evidence in this case.   
 
24            That's a printout from the OSPI website,  
 
25  Office of Superintendent of Public Instruction.  At the  
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 1  top there, sir, it says, Washington State Standards,  
 
 2  Essential Academic Learning Requirements.   
 
 3            Do you see that? 
 
 4      A.    Yes. 
 
 5      Q.    And do you see the four numbered provisions  
 
 6  there beginning with read, with comprehension, write  
 
 7  effectively, and communicate successfully? 
 
 8      A.    Yes. 
 
 9      Q.    Do you generally know where those four  
 
10  numbered provisions came from? 
 
11      A.    Yes. 
 
12      Q.    And what do you know?  Can you describe that? 
 
13      A.    It, basically, came from House Bill 1209. 
 
14      Q.    Did you have any familiarity or experience  
 
15  with House Bill 1209? 
 
16      A.    Yes.  Basically, I was -- I wrote legislation  
 
17  dealing with the fact that kids failing to meet  
 
18  standards, that resources will be provided.   
 
19      Q.    Did that become part of House Bill 1209?   
 
20  What happened in your assessment? 
 
21      A.    Well, it would have been fully funded.   
 
22  Probably we'll see a better increase in test scores.   
 
23  But because it hasn't been fully funded, we're seeing  
 
24  the achievement gap. 
 
25      Q.    Do you see below here where it says,  
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 1  Essential Academic Learning Requirements and it goes on  
 
 2  to say in the last sentence there, above the chart,  
 
 3  "These standards define what all students should know  
 
 4  and be able to do it at each grade level"? 
 
 5      A.    Yes. 
 
 6      Q.    And these are the standards that you're  
 
 7  referring to? 
 
 8      A.    Yes. 
 
 9      Q.    And as President of Urban League, do you  
 
10  think it's important for all kids, including African  
 
11  American children to meet these standards? 
 
12      A.    Yes. 
 
13      Q.    Do you think it's important for all kids,  
 
14  including African American kids, to have the knowledge  
 
15  and skills that kids need to compete in the 21st  
 
16  Century and enter the workforce and attend college? 
 
17      A.    Yes. 
 
18      Q.    Mr. Kelly, I believe you mentioned the A+  
 
19  Commission.   
 
20            Can you describe what that is and what your  
 
21  role was? 
 
22      A.    Sure.  The A+ Commission was a --  
 
23  commissioned, again, by Governor Locke which,  
 
24  basically, studied academic achievement.  We were,  
 
25  basically, responsible for the graduation requirements,  
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 1  at least in regard to being proficient in the four  
 
 2  subject matters.  And we had to present a report to the  
 
 3  Governor and the Legislature. 
 
 4      Q.    When I say graduation requirements, are you  
 
 5  referring to all kids in the State of Washington? 
 
 6      A.    That's correct. 
 
 7      Q.    And were you also looking at proficiency with  
 
 8  respect to the standards? 
 
 9      A.    Correct.  Basically, we voted that all kids  
 
10  need to be proficient in writing, reading, math, and  
 
11  science.  And that's what led to the graduation high --  
 
12  school graduation requirements that all kids be  
 
13  proficient in those subject matters in order for them  
 
14  to receive a high school diploma. 
 
15      Q.    You were appointed on that commission? 
 
16      A.    Yes, I was. 
 
17      Q.    Who appointed you? 
 
18      A.    Governor Locke. 
 
19      Q.    And what were the results or general  
 
20  conclusions from the work on the A+ Commission? 
 
21      A.    Well, it was two-fold.  One is, again, we  
 
22  said that we wanted to make sure that all kids had high  
 
23  standards.  So we, basically, reinforced the  
 
24  proficiency in four subject matters, but we also  
 
25  realized that it was a false promise because the lack  
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 1  of funding. 
 
 2      Q.    So, based on your work, the A+ Commission  
 
 3  concluded that there was insufficient funding to match  
 
 4  up with the objectives? 
 
 5      A.    Correct. 
 
 6      Q.    Mr. Kelly, I'm going to show you one other  
 
 7  exhibit that's been marked Exhibit 293 in this case. 
 
 8            Do you have Trial Exhibit 293 in front of  
 
 9  you?  It's a final report entitled, A Plan to Close the  
 
10  Achievement Gap for African American Students. 
 
11      A.    Yes. 
 
12      Q.    And this was a document that was previously  
 
13  admitted in the case with respect to the Ms. Jones'  
 
14  testimony.   
 
15            Have you seen this exhibit before? 
 
16      A.    Yes, I have. 
 
17      Q.    Could you please turn to page 10 of Exhibit  
 
18  293? 
 
19      A.    Okay. 
 
20      Q.    And, sir, if you look in the middle of the  
 
21  page there, it says, Cause of the Achievement Gap, in  
 
22  bold, and it goes on to say Achievement gap impacting  
 
23  African American students is caused primarily -- and  
 
24  there's four points here, including inequitable  
 
25  distribution of skill, experience, teachers;  
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 1  insufficient and inequitable school funding;  
 
 2  inadequate, obsolete, and unbalanced distribution of  
 
 3  facilities, technology, and instructional materials;  
 
 4  and inequitable access to demanding, rigorous  
 
 5  pre-college course work.   
 
 6            Do you see those? 
 
 7      A.    Yes. 
 
 8      Q.    Based on all your experience, is that  
 
 9  consistent -- the statements including -- sir, is that  
 
10  consistent with your own personal experience? 
 
11      A.    Yes, it is. 
 
12      Q.    If you could please turn to the next page,  
 
13  page 11.   
 
14            Under the heading, Findings, there in bold at  
 
15  the top of page, it says, "The data are clear by every  
 
16  measure from test scores to college attendance grades,  
 
17  African American students are less likely to get the  
 
18  education they need to succeed in today's world." 
 
19      A.    Uh-huh. 
 
20      Q.    Do you see that statement? 
 
21      A.    Yes, I do. 
 
22      Q.    Based on all your experience, is that  
 
23  statement consistent with your own experience? 
 
24      A.    Yes, it is. 
 
25      Q.    I believe at the outset you said you talked  
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 1  about some of the educational programs that the Urban  
 
 2  League does.   
 
 3            If we could just talk about those for a  
 
 4  minute -- 
 
 5      A.    Sure. 
 
 6      Q.    -- please.  I believe you mentioned 1000  
 
 7  hours of Reading? 
 
 8      A.    Yes. 
 
 9      Q.    Could you describe for the court what that  
 
10  is?   
 
11      A.    Sure.  It's a concept that says minority  
 
12  children read less than a thousand hours and so,  
 
13  therefore, we wanted to make sure that kids were  
 
14  reading a thousand hours or more.   
 
15            So we looked at 4th grade reading.  It's  
 
16  called a Reading Development Assessment and found that,  
 
17  certainly, in three school districts, Seattle, Federal  
 
18  Way, and Renton, that all African American children  
 
19  were not reading up to grade level.  And so, for us, we  
 
20  started 1000 hours of Reading and we've probably been  
 
21  doing that now for five years. 
 
22      Q.    Have you had personal hands-on work and  
 
23  involvement in that program? 
 
24      A.    Yes, I did. 
 
25      Q.    How was that program funded? 
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 1      A.    Basically, it's funded through kind of a  
 
 2  corporation.  It's through ComCat (phonetic). 
 
 3      Q.    So it's not state funding? 
 
 4      A.    No, it's not. 
 
 5      Q.    Any observations about how kids are  
 
 6  performing in that, the impact of resources?  What are  
 
 7  your conclusions? 
 
 8      A.    Yeah.  We have outstanding findings.  We  
 
 9  found that 90 percent are, basically, reading, at least  
 
10  now, up to grade level and then, even, 60 percent of  
 
11  the 90 is even reading one grade above. 
 
12      Q.    Based on that experience, have you drawn any  
 
13  conclusions or made any observations about education  
 
14  relative to achievement? 
 
15      A.    Yes.  One is that fact that we have  
 
16  additional resources helps out tremendously in regard  
 
17  to the reading of these kids.   
 
18            Second of all, it's just that we believe in  
 
19  the kids.  And so from that extra resources, believing  
 
20  in the kids, and these extra reading cultures, tutorial  
 
21  systems, we're making a tremendous difference in the  
 
22  lives of our kids. 
 
23      Q.    So based on your experience, do you see an  
 
24  actual impact in terms of the student achievement; is  
 
25  that right? 
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 1      A.    That's correct. 
 
 2      Q.    Is that something, based on your experience,  
 
 3  that could be used to lower or close the achievement  
 
 4  gap? 
 
 5      A.    Yes. 
 
 6      Q.    I believe you mentioned some other programs,  
 
 7  some after school programs, and some college bound  
 
 8  programs.   
 
 9            Could you briefly describe those, please?   
 
10      A.    Sure.  We have a summer university where we  
 
11  take kids K through 8 on the University of Washington.   
 
12  They have the same experience of being in college.  So  
 
13  they have regular classes, math, science, and reading  
 
14  during the morning, and then they take the electives,  
 
15  anything from foreign language to yoga in the  
 
16  afternoon.   
 
17            And we have a college readiness program at  
 
18  Garfield High School.  It's called the Urban League  
 
19  Scholars.  We have a cohort of 9th through 12th grade  
 
20  and, basically, we follow them all the way through.  We  
 
21  have about 120 kids now, all African Americans, and it,  
 
22  basically, is preparing kids for all college courses  
 
23  that they need to have in order to be ready for  
 
24  college. 
 
25      Q.    So, based on your assessment and experience,  
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 1  are those programs and type of programs successful in  
 
 2  helping African American students achieve? 
 
 3      A.    Very much so.  Because, again, a lot of the  
 
 4  kids don't realize that they need all these core  
 
 5  requirements.  They just think that if they have a  
 
 6  perfect GPA they can get admitted into school.  But a  
 
 7  lot of these colleges, like, the University of  
 
 8  Washington, for example, require you to have a minimum  
 
 9  of 3.0 and then a lot of the advanced classes in math,  
 
10  algebra, geometry.  So a lot of these kids don't know  
 
11  about them, and then what we do is we help them prepare  
 
12  to take those courses. 
 
13      Q.    Based on your experience and education with  
 
14  the Urbane League, do you believe academic standards  
 
15  are important? 
 
16      A.    Yes. 
 
17      Q.    And you believe the standards reflected in  
 
18  Exhibit 144 are important? 
 
19      A.    Yes. 
 
20      Q.    Do you believe the educational programs and  
 
21  activities you've been involved with are effective in  
 
22  helping kids get up to state standards? 
 
23      A.    Yes. 
 
24      Q.    Based on your experience, does a lack of  
 
25  educational resources in the State of Washington hurt  
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 1  African American kids? 
 
 2      A.    Yes.   
 
 3      Q.    Based on your experience and observations,  
 
 4  are the educational resources available to African  
 
 5  American kids stable and dependable in terms of funding  
 
 6  in this state? 
 
 7      A.    No. 
 
 8      Q.    Is the current dropout level among African  
 
 9  American students in this state acceptable to you? 
 
10      A.    No. 
 
11      Q.    Is the achievement level of WASL passage rate  
 
12  among African American students in this state  
 
13  acceptable to you? 
 
14      A.    No. 
 
15      Q.    Mr. Kelly, are there any differences in the  
 
16  current job market from the time you came to Seattle in  
 
17  the '70s and today? 
 
18      A.    Oh, yes, tremendous difference.  You know, 30  
 
19  years ago, probably manufacturing was a way for people  
 
20  to find pretty good jobs, service sector jobs.  But  
 
21  today, now, kids have to be really competitive.  You  
 
22  know, we tell kids all the time from Spokane to  
 
23  Seattle, that not only do they have to compete, but  
 
24  they are competing against kids in Singapore or kids  
 
25  from Issaquah have to compete with kids in India. 
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 1            So, for us, it is important that education,  
 
 2  being able to think critically, to analyze, to  
 
 3  understand the work environment.  The four standards  
 
 4  that you articulated in your Exhibit 144 is something  
 
 5  that we, basically, tell all kids that they need to  
 
 6  have. 
 
 7      Q.    Based on your experience and observations in  
 
 8  education and as President and CEO of the Urban League,  
 
 9  what happens to African American kids when they drop  
 
10  out of high school? 
 
11      A.    Well, what happens is that they wind up --  
 
12  the majority of them in this pipeline of prison.   
 
13  Again, the majority of the kids that we see that are  
 
14  going to jail are, basically, dropouts. 
 
15      Q.    And the kind of activities and programs that  
 
16  you've been involved with, have you seen a positive  
 
17  impact in terms of steering kids away from that path,  
 
18  if any? 
 
19      A.    Yes.  You know, we have a myriad of services  
 
20  for people, but one of the initiatives now we have is  
 
21  as far as youth violence is concerned, and so we are,  
 
22  basically, working with kids where they are making sure  
 
23  that they, at least, have a proper education. 
 
24      Q.    Based on your experience, Mr. Kelly, do you  
 
25  believe all African American children in this state can  
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 1  meet state standards if provided with appropriate  
 
 2  educational resources? 
 
 3      A.    Yes. 
 
 4      Q.    You mentioned civil rights.   
 
 5            Can you explain a little more of what you  
 
 6  mean when you say education is a civil rights issue? 
 
 7      A.    Sure.  You know, I take my own personal  
 
 8  experience.  Again, if it wasn't for school, I wouldn't  
 
 9  be here.  You know, it was everything to me.  It was  
 
10  something that my mother never had.  She had a 5th  
 
11  grade education.  So, for me, it was certainly  
 
12  important.   
 
13            But, more importantly, like I said, you know,  
 
14  when we talk about paramount duty, we talk about ample  
 
15  being more than just adequate, and we talk about all  
 
16  kids.  That's what I believe the civil rights is.  You  
 
17  know, Brown versus Board of Education was a monumental  
 
18  law passed, but, more importantly, the 14th Amendment  
 
19  says equality under the law, and that's what I think  
 
20  paramount duty, ample, and all means for our kids. 
 
21      Q.    And when you're referring to paramount,  
 
22  ample, and all, you're referring to the Washington  
 
23  State Constitution, Article IX, Section 1? 
 
24      A.    Yes. 
 
25      Q.    Mr. Kelly, is the Urban League a member of  
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 1  NEWS? 
 
 2      A.    Yes. 
 
 3      Q.    Why did the Urban League join as a member of  
 
 4  NEWS? 
 
 5      A.    Well, we joined because we've been looking at  
 
 6  education for a long time, and, more importantly, I had  
 
 7  Jerry and, as a matter of fact, the person here is in  
 
 8  the audience, come and present NEWS to us.  And,  
 
 9  basically, it was about four years ago.  And they was  
 
10  just talking about the fact that here's a group that  
 
11  was concerned about education, and, more importantly,  
 
12  it was looking at what we can do about education.  And  
 
13  so I, basically, listened and then we wound up joining. 
 
14      Q.    Did you understand whether NEWS was just  
 
15  focused on African Americans students or Latino  
 
16  students, or what was your understanding of what the  
 
17  focus was? 
 
18      A.    No.  I really liked it because it finally was  
 
19  an organization that focused on all kids. 
 
20      Q.    And educating all kids is important to you? 
 
21      A.    Very important. 
 
22      Q.    Mr. Kelly, do you hold a position in NEWS,  
 
23  the Network for Excellence in Washington Schools? 
 
24      A.    Yes, I'm Vice President. 
 
25      Q.    And why did you agree to serve to be Vice  
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 1  President? 
 
 2      A.    Well, I think I got drafted.  No --  
 
 3      Q.    You served well, I take it, right? 
 
 4      A.    No.  It was an organization that I found  
 
 5  that, again, focused on all kids, but, more  
 
 6  importantly, it was trying to look at all the  
 
 7  educational requirements, looking at all the  
 
 8  educational studies.  Basically, it was making the  
 
 9  decision that we needed to do something about  
 
10  education. 
 
11      Q.    You support the purpose and goals of the --  
 
12  strike that.  
 
13            Do you support the purpose and the direction  
 
14  of NEWS? 
 
15      A.    Yes, I do. 
 
16      Q.    Mr. Kelly, is the Pierce County Black  
 
17  Collective a member of NEWS as far as you know? 
 
18      A.    Yes.  It's, basically, a volunteer leadership  
 
19  organization that's designed to focus on the impact of  
 
20  African Americans. 
 
21      Q.    With respect to NEWS, sir, why a lawsuit?   
 
22  Why did NEWS file a lawsuit? 
 
23      A.    Well, lawsuits are last results.  So after  
 
24  four years of Washington Learn, after dealing with the  
 
25  State Finance Commission, we, basically, said enough is  
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 1  enough. 
 
 2      Q.    Do you think the state has lived up to its  
 
 3  paramount duty under Article IX, Section 1? 
 
 4      A.    No. 
 
 5      Q.    Mr. Kelly, based on your observations and  
 
 6  experiences over the years, do you believe all kids in  
 
 7  the state, including African American kids, are being  
 
 8  provided with the knowledge and skills described in the  
 
 9  state standards in the Essential Academic Learning  
 
10  Requirements as reflected there in Exhibit 144? 
 
11      A.    No. 
 
12      Q.    Do you believe all kids in the state,  
 
13  including African American kids, are being provided  
 
14  with the realistic or effective opportunity to get the  
 
15  education described in the state standards of the EALRs  
 
16  as reflected in Exhibit 144? 
 
17      A.    No. 
 
18      Q.    Do you believe that all kids in the state,  
 
19  including African American kids, can learn the  
 
20  knowledge and skills described in the state standards  
 
21  of Essential Academic Learning Requirements as  
 
22  reflected in Trial Exhibit 144? 
 
23      A.    Yes. 
 
24      Q.    Do you believe that with additional  
 
25  resources, all kids in the, state, including African  
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 1  American kids, could be provided with a realistic or  
 
 2  effective opportunity to get the knowledge and skills  
 
 3  described in the state standards of Essential Academic  
 
 4  Learning Requirements reflected in Trial Exhibit 144? 
 
 5      A.    Yes. 
 
 6            MR. EMCH:  I think that's all I have for you  
 
 7  right now.  Thank you very much. 
 
 8            THE COURT:  Mr. Emch, thank you.   
 
 9                Mr. Clark, cross-examination?   
 
10            MR. CLARK:  Thank you.  Yes. 
 
11                    CROSS-EXAMINATION  
 
12  BY MR. CLARK: 
 
13      Q.    Good morning, Mr. Kelly.  Good to see you  
 
14  again.   
 
15      A.    Thank you. 
 
16      Q.    You mentioned the 1000 hours of Reading  
 
17  Program in your direct examination.   
 
18            Was that a program sponsored by the Urban  
 
19  League? 
 
20      A.    Yes. 
 
21      Q.    Was it provided in connection with the  
 
22  Seattle School District? 
 
23      A.    Yes, it is. 
 
24      Q.    Okay.  Did it receive state funding? 
 
25      A.    No. 
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 1      Q.    Isn't it true that the state has funded 1000  
 
 2  hours of Reading Project over the last four years in  
 
 3  the form of grants? 
 
 4      A.    No.  Basically, what the state has funded is  
 
 5  us being a supplemental education service provider,  
 
 6  not -- and that's different than the 1000 hours of  
 
 7  Reading. 
 
 8      Q.    All right.  Is any state funding used by the  
 
 9  Urban League to provide the 1000 hours of Reading  
 
10  Program? 
 
11      A.    No. 
 
12      Q.    Do you recall that I took your deposition in  
 
13  this case? 
 
14      A.    Yes. 
 
15            MR. CLARK:  Publish this, please. 
 
16            THE COURT:  The deposition of Mr. Kelly,  
 
17  Mr. James Kelly is published at this time. 
 
18            MR. CLARK:  May I approach the witness?   
 
19            THE COURT:  You may approach, counsel. 
 
20  BY MR. CLARK: 
 
21      Q.    Mr. Kelly, I'm going to hand you a transcript  
 
22  of --  
 
23      A.    Sure.   
 
24      Q.    -- your deposition in this case.   
 
25      A.    Okay. 
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 1      Q.    Would you please turn to page 16? 
 
 2      A.    Uh-huh. 
 
 3      Q.    Again, you recall that I took your deposition  
 
 4  in this case around July 8th -- 
 
 5      A.    Yes. 
 
 6      Q.    -- of this year? 
 
 7      A.    Yes. 
 
 8      Q.    And, Mr. Emch was present and represented you  
 
 9  at that proceeding? 
 
10      A.    Yes. 
 
11      Q.    On page 16, beginning with line 13, I'm going  
 
12  to read a series of questions and answers.  Please  
 
13  follow along with me -- 
 
14      A.    Sure. 
 
15      Q.    -- Mr. Kelly. 
 
16      A.    Yes. 
 
17      Q.    Question on line 13, page 16:  "Now, the 1000  
 
18  hours of Reading Program to help 4th graders, was there  
 
19  a name for this project or program that you assisted in  
 
20  the development?  Answer:  Yeah, it was called 1000  
 
21  hours of Reading.  Question:  Oh, okay.  I'm sorry.  I  
 
22  didn't mean to interrupt you.  Answer:  No, go ahead.   
 
23  When was this program developed?  Back in 2001.  Does  
 
24  it continue today?  Yes, it is.  It's under the  
 
25  sponsorship or the asphasis of the Seattle Urban  
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 1  League.  Yes, it is.  Question.  Is it assisted by the  
 
 2  State of Washington?  Answer:  We are also a  
 
 3  supplemental education service provider and so that,  
 
 4  basically, allows us to provide tutorial services for  
 
 5  many of the kids who are not meeting the yearly average  
 
 6  progress." 
 
 7      A.    Uh-huh.     
 
 8      Q.    "Question:  Does the state provide funding  
 
 9  for this program?  Answer:  Yes, it does." 
 
10      A.    Uh-huh.   
 
11      Q.    "Question:  And is it in the form of grants  
 
12  that are applied for?  Answer:  Correct." 
 
13      A.    Uh-huh. 
 
14      Q.    "Question:  How long has the state --" the  
 
15  word that is in there.  "How long has the state  
 
16  provided funding for this particular program?  Answer:   
 
17  Four years.  Question:  So 2005 forward?  Answer:   
 
18  Right, uh-huh." 
 
19      A.    Uh-huh.     
 
20      Q.    Did I ask those questions and did you give  
 
21  those answers, sir? 
 
22      A.    Yes.  But, again, there was a separation  
 
23  between the 1000 hours and us being a supplemental  
 
24  education service provider.  So that's -- that's the  
 
25  big distinction between the two. 
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 1      Q.    All right.  But you gave those answers in  
 
 2  response to my questions about state funding, did you  
 
 3  not? 
 
 4      A.    Yes.  But, again --  
 
 5      Q.    Now, do you believe there is a connection  
 
 6  between the levels of state funding and the academic  
 
 7  performance of students of color? 
 
 8      A.    Yes. 
 
 9      Q.    Do you believe that based, in part, on  
 
10  statements that were made in the Washington Learns  
 
11  Report? 
 
12      A.    No.  It's based upon my almost 26 years of  
 
13  observation. 
 
14      Q.    Okay.  Do you believe that it's based upon  
 
15  too many kids not reading well and not meeting math  
 
16  standards? 
 
17      A.    Yes. 
 
18      Q.    And you believe it's because of the  
 
19  achievement gap for minority students and students from  
 
20  families with low incomes? 
 
21      A.    Yes. 
 
22      Q.    And those are the bases upon which you based  
 
23  your belief that there's a connection between low  
 
24  academic performance and state funding? 
 
25      A.    Yes. 
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 1      Q.    Now, you have never worked for a school  
 
 2  district, have you? 
 
 3      A.    No, I haven't. 
 
 4      Q.    Okay.  You've never been a teacher. 
 
 5      A.    No. 
 
 6      Q.    You've never been an administrator of a  
 
 7  school.   
 
 8      A.    No. 
 
 9      Q.    Never been a superintendent of a school.   
 
10      A.    No. 
 
11      Q.    You have no background in education finance,  
 
12  do you? 
 
13      A.    No. 
 
14      Q.    You referred to the A+ Commission in your  
 
15  direct testimony.   
 
16            The A+ Commission stopped in about 2005,  
 
17  correct? 
 
18      A.    Correct. 
 
19      Q.    And one of its tasks was to evaluate what  
 
20  level of performance Washington should expect from its  
 
21  students with regard to the WASL testing, correct? 
 
22      A.    Correct. 
 
23      Q.    And the A+ Commission deliberated upon  
 
24  whether WASL outcomes should be proficient in nature or  
 
25  just meet minimum standards, correct? 
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 1      A.    Correct. 
 
 2      Q.    And the commission went with proficiency as  
 
 3  the passing grade as opposed to one that said they met  
 
 4  minimum standards, correct? 
 
 5      A.    Correct. 
 
 6      Q.    Proficiency, in fact, was voted in as the  
 
 7  standard of performance expected with regard to the  
 
 8  four WASL exams, correct? 
 
 9      A.    Correct. 
 
10      Q.    And that's the reading, the writing, the  
 
11  math, and the science? 
 
12      A.    Yes. 
 
13      Q.    Okay.  And would you agree that determining  
 
14  what the expected outcome to pass WASL, that  
 
15  determining that issue was necessary for the state to  
 
16  be able to evaluate student performance on WASL. 
 
17      A.    Correct. 
 
18      Q.    Okay.  That would include students of color,  
 
19  correct? 
 
20      A.    Correct. 
 
21      Q.    The A+ efforts were complete and successful  
 
22  in your opinion, were they not? 
 
23      A.    Correct. 
 
24      Q.    And while the members of the A+ Commission  
 
25  discussed funding and the costs of implementing its  
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 1  recommendations, the A+ Commission made no mention or  
 
 2  recommendation about funding needs in its final report,  
 
 3  did it? 
 
 4      A.    No, it did not. 
 
 5      Q.    You are not an attorney, sir, are you? 
 
 6      A.    No. 
 
 7      Q.    Okay.  Isn't it true, though, that as a lay  
 
 8  person you believed that the state must guarantee that  
 
 9  all Washington students will meet educational  
 
10  standards?   
 
11      A.    Correct. 
 
12      Q.    Okay.  You did not believe that our  
 
13  Constitution requires the state to provide  
 
14  opportunities for those students to meet standards.   
 
15      A.    Correct. 
 
16      Q.    You believe that the EALRs -- strike that.   
 
17  Excuse me a second.   
 
18            Are you familiar with the Essential Academic  
 
19  Learning Requirements? 
 
20      A.    Yes. 
 
21      Q.    What we call the EALRs? 
 
22      A.    Yes. 
 
23      Q.    You believe that the EALRs are a commitment  
 
24  by the state to guarantee that all Washington students  
 
25  will master their subject matters, right?   
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 1      A.    Yes. 
 
 2      Q.    And you don't believe that the EALRs are an  
 
 3  obligation to provide opportunities to master, correct? 
 
 4      A.    That's correct. 
 
 5      Q.    Are you familiar with House Bill 2261? 
 
 6      A.    Yes.  A little bit, yes. 
 
 7      Q.    Okay.  In fact, during the last legislative  
 
 8  session, you testified in favor of that bill, did you  
 
 9  not? 
 
10      A.    Yes. 
 
11      Q.    The Governor vetoed the early learning  
 
12  portion of 2261, did she not? 
 
13      A.    That's correct. 
 
14      Q.    And did you understand the reason for that  
 
15  veto? 
 
16      A.    I --  
 
17      Q.    Did you understand her reasoning for that  
 
18  veto? 
 
19      A.    Yes, I did. 
 
20      Q.    What did you understand her reasoning to be? 
 
21      A.    She was, basically, saying that it should be  
 
22  for all kids. 
 
23      Q.    Okay.  So did you disagree with her veto? 
 
24      A.    That's correct. 
 
25      Q.    Did you also agree with it? 
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 1      A.    Yes. 
 
 2      Q.    Okay.  And the part you agreed with is  
 
 3  because you believe that all means all and, therefore,  
 
 4  you agreed with her sentiment that if the state's going  
 
 5  to provide early learning, at least in her opinion, it  
 
 6  should be provided to all students, not just to  
 
 7  low-income students, correct? 
 
 8      A.    That's where I disagreed with her.  I mean, I  
 
 9  believe that when you're starting off addressing the  
 
10  achievement gap that you have to start somewhere.  And,  
 
11  again, with the starting of addressing the achievement  
 
12  gap and preschool for disadvantaged kids, that's where  
 
13  we hoped the legislation had -- she would not have  
 
14  vetoed that section of the bill. 
 
15      Q.    Could you turn to page 39 of your deposition,  
 
16  Mr. Kelly?   
 
17      A.    Yes. 
 
18      Q.    At line 23 I'm going to read a couple  
 
19  questions and answers continuing over on to page 40. 
 
20      A.    Okay. 
 
21      Q.    Line 23.  "Question:  Okay.  The Governor  
 
22  vetoed the early learning provision of 2261 in a  
 
23  message that indicated that she felt that the early  
 
24  learning opportunity should be extended to all children  
 
25  in a certain age group and not just children from  
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 1  disadvantaged economic circumstances, correct?" 
 
 2      A.    Correct. 
 
 3      Q.    "Answer:  Correct.  Question:  Did you  
 
 4  disagree with the veto?  Answer:  Yes.  But also I  
 
 5  accepted the veto.  You know, again, all means all and  
 
 6  so I certainly appreciate her rationale of all is  
 
 7  all."   
 
 8            Did I ask those question and did you give  
 
 9  those answers, sir? 
 
10      A.    Yes. 
 
11      Q.    Okay.  Now, you believe that one deficiency  
 
12  of House Bill 2261 is that there was no immediate  
 
13  commitment to funding -- 
 
14      A.    Correct. 
 
15      Q.    -- correct?   
 
16            And, yet, you were aware of that fact that it  
 
17  didn't have an immediate commitment to funding when you  
 
18  testified in favor of 2261 in this last legislative  
 
19  session.   
 
20      A.    That's correct. 
 
21      Q.    Are you still in favor of 2261? 
 
22      A.    It's a good first step. 
 
23      Q.    Were you involved in the GCERF effort? 
 
24      A.    No. 
 
25      Q.    Now, with regard to the African American  
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 1  Achievement Study that's contained in Exhibit 293, do  
 
 2  you still have that book --  
 
 3      A.    Yes.   
 
 4      Q.    -- with that exhibit available to you? 
 
 5      A.    Yes. 
 
 6      Q.    Okay.  Now, the African American study that  
 
 7  produced Trial Exhibit 293 was part of an effort to  
 
 8  study achievement gaps, with regard to minority groups  
 
 9  other than African American children, correct? 
 
10      A.    Correct. 
 
11      Q.    There were some five studies that were  
 
12  undertaken, correct? 
 
13      A.    Correct. 
 
14      Q.    And these were undertaken at the same time  
 
15  that the deliberations of the Basic Ed Task Force took  
 
16  place, correct? 
 
17      A.    Correct. 
 
18      Q.    And did you have any involvement with the  
 
19  Basic Ed Task Force? 
 
20      A.    No. 
 
21      Q.    Okay.  I believe you may have appeared as  
 
22  part of a group -- 
 
23      A.    Correct. 
 
24      Q.    -- NEWS approach.   
 
25      A.    Correct. 
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 1      Q.    But that was the extent of your involvement. 
 
 2      A.    Correct. 
 
 3      Q.    And, in fact, you haven't even read or  
 
 4  reviewed the final report and recommendation of that  
 
 5  Task Force, correct? 
 
 6      A.    That's correct. 
 
 7      Q.    But you have reviewed Exhibit 293, correct? 
 
 8      A.    Yes. 
 
 9      Q.    Have you also reviewed the other minority  
 
10  achievement gap studies? 
 
11      A.    No. 
 
12      Q.    The achievement gap studies, including the  
 
13  one that produced Exhibit 293, were authorized by state  
 
14  legislation, correct? 
 
15      A.    Correct. 
 
16      Q.    And I think you mentioned some bill numbers  
 
17  in your direct testimony.  I wasn't fast enough to  
 
18  write them down.   
 
19            Were they 2722 or 2772 or something like  
 
20  that? 
 
21      A.    2722, yes. 
 
22      Q.    Thank you.  And you testified in favor of  
 
23  that legislation, did you not? 
 
24      A.    Correct. 
 
25      Q.    And you believe that this report, Trial  
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 1  Exhibit 293, carried out the intent of that  
 
 2  legislation, correct? 
 
 3      A.    Correct. 
 
 4      Q.    And in this last legislative session, there  
 
 5  was, in fact, legislation designed to carry forward the  
 
 6  items that are reported and recommended in Exhibit 293,  
 
 7  correct? 
 
 8      A.    Correct. 
 
 9      Q.    And there was state legislation in this last  
 
10  session that also refrained to carry out the other  
 
11  minority achievement gap studies -- 
 
12      A.    Correct. 
 
13      Q.    -- correct?   
 
14            Now, you understand that Exhibit 293 makes  
 
15  recommendations that call for an implementation over an  
 
16  extended period of time, do you not? 
 
17      A.    That's correct. 
 
18      Q.    Some steps won't be accomplished until 2018;  
 
19  is that correct? 
 
20      A.    Correct. 
 
21      Q.    One step, at least, will not be accomplished  
 
22  until 2024, correct? 
 
23      A.    Correct. 
 
24      Q.    There is a goal in 293 of 100 percent on-time  
 
25  graduation for students of color, correct? 
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 1      A.    Correct. 
 
 2      Q.    In fact, if we turn to page four of 293, we  
 
 3  find a listing of the four goals that are recommended  
 
 4  for achievement -- or for accomplishment, rather, in  
 
 5  this report.   
 
 6            The first one relates to teaching quality,  
 
 7  correct? 
 
 8      A.    Correct. 
 
 9      Q.    Okay.  And, in fact, the text of the report  
 
10  on page four, just above goal one states, and I quote,  
 
11  "To focus these efforts statewide, the HB 2722 Advisory  
 
12  Committee agreed on four key goals spanning 15 years to  
 
13  close the achievement gap," correct? 
 
14      A.    Correct.  But I -- I don't agree with the  
 
15  timetable. 
 
16      Q.    All right.  I understand that.  But that is  
 
17  the timetable that's projected in this report.   
 
18      A.    Correct. 
 
19      Q.    Now, there were a number of presentations of  
 
20  the findings of the group or commission that studied  
 
21  the achievement gap for African American students as  
 
22  reflected in this report, correct? 
 
23      A.    Correct. 
 
24      Q.    And they were made in -- some were made in  
 
25  Seattle, some in Tacoma.  Perhaps there's even one on  
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 1  the east side of the state.  I'm not recalling,  
 
 2  frankly, but --  
 
 3      A.    Correct.     
 
 4      Q.    -- there were multiple presentations.   
 
 5      A.    Correct. 
 
 6      Q.    Now, you weren't involved in any of those  
 
 7  presentations.   
 
 8      A.    No, I was not. 
 
 9      Q.    And you didn't attend any of them either? 
 
10      A.    No. 
 
11      Q.    Goal one, teacher quality, has an  
 
12  implementation projection of by 2014, correct? 
 
13      A.    Correct. 
 
14      Q.    And I take it you agree with the goal but not  
 
15  with the time frame for implementation?   
 
16      A.    Correct. 
 
17      Q.    With regard to goal number two, early  
 
18  learning, "By 2014 provide all African American  
 
19  children, birth to 5, with high quality and  
 
20  academically focused early education to prepare them  
 
21  for success in school."   
 
22            Do you agree with that goal? 
 
23      A.    I agree with the goal but not the timetable. 
 
24      Q.    All right.  Goal number three, relative to  
 
25  graduation rates, "Increase the on-time and extended  
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 1  graduation rates for African American students to reach  
 
 2  parity with the highest performing demographic group by  
 
 3  2014."   
 
 4            Do you agree with that goal? 
 
 5      A.    I agree with the goal but not the timetable. 
 
 6      Q.    All right.  The graduation rate goal goes on  
 
 7  to state that, "and to achieve 100 percent graduation  
 
 8  rate by 2018."   
 
 9            Do you agree with that goal? 
 
10      A.    I agree with the goal but not the timetable. 
 
11      Q.    Okay.  "All graduates should be working  
 
12  college ready without the need for remediation."   
 
13            You do agree with that goal.   
 
14      A.    Correct. 
 
15      Q.    Finally, we have post-secondary education and  
 
16  job training, "By 2018, increase the number of African  
 
17  American students entering and completing post- 
 
18  secondary education and/or job training to be at or  
 
19  above parity with the highest performing demographic  
 
20  group."   
 
21            Do you agree with that goal? 
 
22      A.    I agree with it. 
 
23      Q.    But not the timetable.   
 
24      A.    True. 
 
25      Q.    Okay.  And it goes on to state with regard to  
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 1  goal number four, "It will achieve 100 percent  
 
 2  participation by 2024." 
 
 3            You agree with that goal? 
 
 4      A.    I agree with goal but not the timetable. 
 
 5      Q.    All right.  You do understand, do you not,  
 
 6  that fundamental changes to our funding of K-12  
 
 7  education or to K-12 education structures are going to  
 
 8  need implementation times to accomplish, correct? 
 
 9      A.    Correct. 
 
10      Q.    So it's not the fact of an imitation period  
 
11  that you disagree with, it's the extent of it?   
 
12      A.    Correct. 
 
13      Q.    We don't, in effect, turn the K-12 public  
 
14  schools ship on a dime, do we? 
 
15      A.    No.  However, you know, if you look at --  
 
16  start back with GCERF, that's almost, you know, '92,  
 
17  you look at -- so that's 15 years of WASL.  We look at,  
 
18  you know, Washington Learns.  Now we look at the Basic  
 
19  Ed Task Force, and then you look at 2261 regarding the  
 
20  time frame that they have in place of 2015, that's  
 
21  almost over 30 years, and I think that's unacceptable. 
 
22      Q.    GCERF was in 1992.   
 
23      A.    Correct. 
 
24      Q.    Today is 2009.   
 
25      A.    Correct. 
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 1      Q.    That's well shy of 30 years, is it not? 
 
 2      A.    No.  But, I said if you add on 2261 in the  
 
 3  time frame that they had regarding the implementation,  
 
 4  we're now looking at almost 30 years. 
 
 5      Q.    All right.  You said 15 years of WASL? 
 
 6      A.    About 15 years of WASL. 
 
 7      Q.    We haven't administered the WASL for 15  
 
 8  years, sir, have we? 
 
 9      A.    We're close to it. 
 
10      Q.    I thought you testified that with regard to  
 
11  the A+ Commission, its determination that a proficiency  
 
12  grade was necessary to pass WASL, that that didn't even  
 
13  happen until 2005.   
 
14      A.    Yeah, passing WASL versus the implementation  
 
15  of WASL is two different things. 
 
16      Q.    All right.  But in order to understand the  
 
17  WASL results, we have to first set what the passing  
 
18  rate is going to be, correct? 
 
19      A.    Correct.  But, again, taking the WASL and --  
 
20  versus passing the graduation in order to receive a  
 
21  diploma is two different things. 
 
22      Q.    Do you know when the first time was that all  
 
23  four WASL exams, reading, writing, math, and science,  
 
24  were first given to all grade levels? 
 
25      A.    No, I don't. 
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 1      Q.    You don't -- you don't understand that it was  
 
 2  as late as 2005? 
 
 3      A.    No. 
 
 4      Q.    Now, you had no role in the development of  
 
 5  Exhibit 293, did you? 
 
 6      A.    No, I didn't. 
 
 7      Q.    You don't have any opinion on the state's  
 
 8  ability to eliminate the achievement gap right away, do  
 
 9  you? 
 
10      A.    I do have an opinion. 
 
11      Q.    You do have an opinion? 
 
12            Wouldn't you agree that it's impossible to  
 
13  eliminate the achievement gap immediately? 
 
14      A.    Depends on how you define immediately. 
 
15      Q.    Like, within the next year? 
 
16      A.    No.  No, not within the next year. 
 
17      Q.    Not within the next two years.   
 
18      A.    I think that could be a 50 percent increase  
 
19  or decrease in the achievement gap, at least two or  
 
20  three years. 
 
21      Q.    Could you turn to your deposition on page  
 
22  113, please.  Are you with me? 
 
23      A.    Uh-huh. 
 
24      Q.    On line 16, I'm going to read the question  
 
25  and answer. 
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 1      A.    Okay. 
 
 2      Q.    "Question:  I wasn't making reference, you  
 
 3  know, to your prior testimony.  I mean, I'm just asking  
 
 4  you flat out, wouldn't you agree that it's impossible  
 
 5  to eliminate the achievement gap immediately?  Answer:   
 
 6  I don't have any comment on that." 
 
 7            Did I ask that question and did you give that  
 
 8  answer? 
 
 9      A.    Yes, I did. 
 
10      Q.    Now, you would agree, would you not, that  
 
11  over the past 10 years there has been improvement in  
 
12  the performance of students of color on the WASL. 
 
13      A.    Yes. 
 
14      Q.    And you did testify in your deposition, did  
 
15  you not, that the WASL was implemented as to all four  
 
16  areas in all grade levels in the '04-'05 school year?   
 
17      A.    Correct, uh-huh. 
 
18      Q.    How long have you been the Vice President of  
 
19  NEWS? 
 
20      A.    About four years. 
 
21      Q.    And in that capacity, are you aware of the  
 
22  remedy that NEWS is asking the court to impose if it  
 
23  finds the K-12 system to be unconstitutional in part in  
 
24  this case? 
 
25      A.    Yes. 
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 1      Q.    NEWS, basically, is going to ask the court  
 
 2  two things -- maybe it's more than two things.   
 
 3      A.    Yes.   
 
 4      Q.    There's a definition --  
 
 5      A.    I think there's four. 
 
 6      Q.    -- of terms.   
 
 7      A.    Correct. 
 
 8      Q.    Okay?  It's asking, in part, that the court  
 
 9  declare that the state has violated it's Article IX  
 
10  obligations, correct? 
 
11      A.    Correct. 
 
12      Q.    And it is also asking, as a remedy, that the  
 
13  court impose on the Legislature the duty to conduct a  
 
14  cost study to determine what it costs to make sure that  
 
15  all kids in Washington meet standards, correct? 
 
16      A.    Correct. 
 
17      Q.    Are you aware of cost studies anywhere in the  
 
18  country with which relate to K-12 education, either  
 
19  here or elsewhere? 
 
20      A.    Yes. 
 
21      Q.    All right.  It's true, is it not, that you  
 
22  are unaware of any studies in the United States --  
 
23  excuse me.  It's true, is it not, that you are unaware  
 
24  of any states in the United States that have  
 
25  implemented a cost study that is designed to determine  
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 1  levels of spending to achieve successful outcomes for  
 
 2  all students?  You're unaware of any state in the  
 
 3  country that has conducted such a cost study that has  
 
 4  resulted in all students, in fact, achieving state  
 
 5  standards, correct? 
 
 6      A.    That's correct. 
 
 7      Q.    You're unaware of any state that has  
 
 8  implemented a cost study that has resulted in all  
 
 9  students -- in raising the performance level of all  
 
10  students of color, correct? 
 
11      A.    Correct. 
 
12      Q.    You're unaware of a K-12 cost study done  
 
13  anywhere in the United States that was actually  
 
14  implemented and produced successful outcomes for all  
 
15  students, correct? 
 
16      A.    Correct. 
 
17      Q.    And you're unaware of any scholarly work,  
 
18  study, or research that establishes a connection  
 
19  between providing more money and getting achievement of  
 
20  better outcomes for students, correct? 
 
21      A.    That's incorrect. 
 
22      Q.    That's incorrect.   
 
23      A.    Uh-huh.  Yeah.  Part of the Conley Report  
 
24  focuses on the subject. 
 
25      Q.    You believe the Conley Report establishes a  
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 1  connection between providing more money and the  
 
 2  achievement of better outcomes for students? 
 
 3      A.    Well, it provides connection that we are  
 
 4  underfunded, that's for sure, by several billion  
 
 5  dollars. 
 
 6      Q.    Could you turn to page 64 of your deposition,  
 
 7  please.  I'll refer you to line 14 on page 64. 
 
 8            Are you with me? 
 
 9      A.    Yeah.  14?  Uh-huh. 
 
10      Q.    Yeah.  Line 14 on page 64.   
 
11      A.    Yes, uh-huh. 
 
12      Q.    "Question:  Are you aware of any scholarly  
 
13  works or research that establish a connection between  
 
14  providing more money and achieving better outcomes for  
 
15  students?  Answer:  Not to my knowledge."   
 
16            Did I ask that question and did you give that  
 
17  answer, sir? 
 
18      A.    Yes. 
 
19      Q.    Now, you are aware -- through your  
 
20  involvement in state government and your involvement in  
 
21  programs locally for Seattle school children, you're  
 
22  aware, are you not, that the state invests several  
 
23  billion dollars annually in K-12 education, correct? 
 
24      A.    Correct. 
 
25      Q.    But you don't know or have an opinion as to  
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 1  what level of funding will be needed to bring all kids  
 
 2  up to state standards, correct? 
 
 3      A.    Correct. 
 
 4      Q.    You mentioned the African American Academy.   
 
 5      A.    Uh-huh. 
 
 6      Q.    And did you state that it was a pilot  
 
 7  program? 
 
 8      A.    It was kind of a school/pilot project, yes. 
 
 9      Q.    Okay.  And what aspect of it was a pilot  
 
10  project as you understood it? 
 
11      A.    Well, we were trying to see whether or not we  
 
12  can replicate all the findings in the school to be able  
 
13  to use it in other schools throughout the Seattle  
 
14  School District, so that's what I meant by a pilot. 
 
15      Q.    Was it a pilot program in the local school  
 
16  district? 
 
17      A.    No, I mean.  It was an actual school within  
 
18  the school district.  But, again, as far as the  
 
19  findings are concerned, again, the whole purpose was to  
 
20  make sure that you can replicate it in other schools. 
 
21      Q.    Was it determined that you could replicate it  
 
22  in other schools? 
 
23      A.    It was not determined. 
 
24      Q.    Okay.  Now, the pilot program -- I'm aware of  
 
25  pilot programs in K-12 that the state funds and  
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 1  sponsors.  Are you also? 
 
 2      A.    Yes. 
 
 3      Q.    Was this such a program? 
 
 4      A.    No. 
 
 5      Q.    Was the Homework Centers Program you spoke  
 
 6  about earlier, was that something that was a pilot  
 
 7  program? 
 
 8      A.    It was a pilot project. 
 
 9      Q.    And do you understand that pilot programs are  
 
10  programs, for lack of a better word, that are tried on  
 
11  a let's-see-if-it-works basis? 
 
12      A.    Correct. 
 
13      Q.    Okay.  And it's kind of an experiment, is it  
 
14  not? 
 
15      A.    Correct. 
 
16      Q.    Okay.  So pilot programs aren't intended to  
 
17  be permanent, are they? 
 
18      A.    Correct. 
 
19      Q.    Now, you believe that the State of Washington  
 
20  is solely responsible for providing successful outcomes  
 
21  to all students, correct? 
 
22      A.    Correct. 
 
23      Q.    You don't believe that the parents or  
 
24  families of children have any responsibility for  
 
25  providing successful outcomes.   
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 1      A.    Correct. 
 
 2      Q.    You don't believe that local communities have  
 
 3  any responsibility in that regard, correct? 
 
 4      A.    Correct. 
 
 5      Q.    And, last but not least, you don't believe  
 
 6  that even the students themselves have responsibility  
 
 7  for obtaining successful academic outcomes. 
 
 8      A.    Well, partly they are responsible for it, but  
 
 9  it's primarily the school's responsibility. 
 
10      Q.    Would you turn to page 97 of your deposition,  
 
11  please, sir. 
 
12            On line nine, the question and answers that  
 
13  begin there --  
 
14      A.    Okay.  Uh-huh. 
 
15      Q.    "Question:  All right.  I understand that  
 
16  part of your testimony -- or I understand that part of  
 
17  your testimony, but I want to be very clear.  You  
 
18  believe the state is solely responsible for providing  
 
19  successful outcomes to all Washington students.   
 
20  Answer:  Yes.  And that is the end-all and be-all of  
 
21  the obligation.  Yes.  It's not an obligation of  
 
22  parents or families.  No.  It's not an obligation of  
 
23  the local communities.  No.  It's not an obligation of  
 
24  the students themselves.  Answer:  No."   
 
25            Did I ask those questions and did you give  
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 1  those answers, sir?   
 
 2      A.    Yes, I did. 
 
 3      Q.    You testified on direct that circumstances in  
 
 4  the workplace have changed since the 1970's.   
 
 5      A.    Correct. 
 
 6      Q.    Okay.  But you are unaware of any employers  
 
 7  who have left the State of Washington due to the  
 
 8  inability to recruit sufficiently-educated employees,  
 
 9  correct? 
 
10      A.    Yes, that's correct. 
 
11            MR. CLARK:  May I have a moment to confer  
 
12  with my colleague? 
 
13            THE COURT:  Of course. 
 
14            (Pause in proceedings.) 
 
15  BY MR. CLARK: 
 
16      Q.    Mr. Kelly, I do have one more matter to cover  
 
17  with you.  I need to supply Exhibit 292.  Is that in  
 
18  the volume that you have, or do I have to go fetch  
 
19  another? 
 
20      A.    292? 
 
21      Q.    Does it go that high? 
 
22      A.    No.  I mean, it's high, but not that --  
 
23      Q.    Not quite.   
 
24      A.    Not quite. 
 
25      Q.    Okay. 
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 1            MR. CLARK:  May I approach, Your Honor? 
 
 2            THE COURT:  You may, counsel. 
 
 3  BY MR. CLARK:  
 
 4      Q.    I've forgotten the number already,  
 
 5  Mr. Kelly.  I'll have to look at my notes. 
 
 6      A.    292. 
 
 7      Q.    Thank you.  Do you recognize Exhibit 292,  
 
 8  Mr. Kelly? 
 
 9      A.    Yes, I do. 
 
10      Q.    Is this the legislation authorizing the  
 
11  achievement gap study for African American students  
 
12  that resulted in the study, Exhibit 293? 
 
13      A.    Yes. 
 
14            MR. CLARK:  We would move for the admission  
 
15  of Exhibit 292, Your Honor.   
 
16            THE COURT:  292 is offered. 
 
17            MR. EMCH:  No objection, Your Honor. 
 
18            THE COURT:  292 is admitted. 
 
19                     EXHIBIT ADMITTED 
 
20            MR. CLARK:  Thank you, Mr. Kelly.   
 
21                I have no further questions of this  
 
22  witness, Your Honor.   
 
23            THE COURT:  Mr. Clark, thank you. 
 
24                Mr. Emch, redirect examination? 
 
25            MR. EMCH:  Thank you, Your Honor. 
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 1                   REDIRECT EXAMINATION 
 
 2  BY MR. EMCH: 
 
 3      Q.    Mr. Kelly, I have just a few follow-up  
 
 4  questions.   
 
 5      A.    Sure. 
 
 6      Q.    State's counsel, Mr. Clark, was asking you  
 
 7  some questions about the 1000 hours of Reading, and you  
 
 8  were explaining some distinctions in how that was  
 
 9  funded to Mr. Clark.   
 
10            Do you remember that? 
 
11      A.    Yes. 
 
12      Q.    Did you go into those levels of distinctions  
 
13  during your deposition? 
 
14      A.    No. 
 
15      Q.    And do you know whether the funding for the  
 
16  1000 hours of Reading, whether that -- to the extent it  
 
17  comes through -- the state supplies the Urban League as  
 
18  a supplemental education service provider, do you know  
 
19  whether that funding that is provided, is based on the  
 
20  basic education funding formulas? 
 
21      A.    No. 
 
22      Q.    Mr. Clark asked you some questions about  
 
23  academic performance and funding. 
 
24            The testimony you provided today about the  
 
25  effectiveness of the programs that you personally  
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 1  observed, those are based on your own personal  
 
 2  observations, your own personal experiences; is that  
 
 3  right? 
 
 4      A.    That's correct. 
 
 5      Q.    Mr. Clark asked you about the A+ Commission  
 
 6  and recommendations about funding.   
 
 7            Do you recall whether funding was -- funding  
 
 8  recommendations were part of the A+ Commission's  
 
 9  assigned duties? 
 
10      A.    It was but, more or less, we did not have it  
 
11  as a final report.  We had a lot of discussions about  
 
12  whether or not we were able to provide the kind of  
 
13  resources necessary, but it was not part of the final  
 
14  funding to the -- report to the Legislature. 
 
15      Q.    And at the end of the day, ultimately, those  
 
16  recommendations weren't supported by the state in  
 
17  actual funding; is that correct? 
 
18      A.    That's correct. 
 
19      Q.    Mr. Clark asked you some questions about  
 
20  2261. 
 
21            Based on your experience in education and  
 
22  these various programs and your positions within the  
 
23  state, what has your experience taught you with respect  
 
24  to state funding, whether, for example, is the state  
 
25  funding stable, does it evaporate, does it never come  
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 1  into existence?  What's been your experience with  
 
 2  funding? 
 
 3            MR. CLARK:  Your Honor, I'm going to object.   
 
 4  He admitted on cross-examination he's not an education  
 
 5  finance expert, so I don't think he has a basis for  
 
 6  expressing an opinion on funding levels and their  
 
 7  adequacy. 
 
 8            THE COURT:  So the objection is lack of  
 
 9  foundation? 
 
10            MR. CLARK:  Well, it's also leading, Your  
 
11  Honor, but primarily lack of foundation. 
 
12            THE COURT:  Sustained on lack of foundation. 
 
13  BY MR. EMCH:   
 
14      Q.    Mr. Kelly, based on the programs that you  
 
15  worked on personally, they involved some level of  
 
16  funding, I take it, to run the programs and activities;  
 
17  is that correct?   
 
18      A.    That's correct. 
 
19      Q.    Based on your experience, just with those  
 
20  programs and activities, what's been your experience  
 
21  with the reliability of state funding? 
 
22            MR. CLARK:  Same objection, Your Honor,  
 
23  particularly when he wraps in the reliability of state  
 
24  funding on the back end of his question.  He's asking  
 
25  for the same opinion for which there's no foundation. 
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 1            THE COURT:  Well, I'm inferring from the  
 
 2  question that he's referring to the reliability of  
 
 3  funding for the programs with which he is familiar.  He  
 
 4  certainly can testify as to that.   
 
 5            The objection is overruled. 
 
 6            THE WITNESS:  Could you repeat the question? 
 
 7  BY MR. EMCH: 
 
 8      Q.    I'm asking whether, based on your experience  
 
 9  with the programs and activities, with education and  
 
10  everything else you've talked about today, what that  
 
11  experience has been with stable -- with the state  
 
12  funding, whether it's been stable, dependable, et  
 
13  cetera? 
 
14            MR. CLARK:  That's a bit leading, too, Your  
 
15  Honor.  But, again, if we're talking about programs  
 
16  he's familiar with, that's fine.  If we're expanding  
 
17  it, I think without there being foundation --  
 
18            THE COURT:  I am allowing it with respect to  
 
19  specifically limited to the programs with which he's  
 
20  familiar, counsel.   
 
21            THE WITNESS:  We couldn't do what we are  
 
22  doing without the adequate funding from -- not only  
 
23  from the state or the school district.  As a matter of  
 
24  fact, supplemental education services really is more  
 
25  of -- Title One is part of Leave No Child Behind.  The  
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 1  school districts have to set aside at least five  
 
 2  percent of their Title One funding.  So it's not even  
 
 3  state funding.  It's, basically, funding that comes  
 
 4  from the federal government.  That actually funds part  
 
 5  of our responsibility of being a supplemental education  
 
 6  service provider.  So there's no real state funding  
 
 7  whatsoever.   
 
 8                But, because of these extra resources,  
 
 9  again, we're able to -- particularly, like the 1000  
 
10  hours of Reading where, again, almost 60 percent of the  
 
11  kids are reading at grade level -- I mean, 90 percent's  
 
12  reading at grade level and another 60 percent is even  
 
13  at a grade above, without those additional resources,  
 
14  we would not see the kind of results that we are  
 
15  seeing. 
 
16  BY MR. EMCH:   
 
17      Q.    And you've seen for the programs that you  
 
18  personally have been involved with, the ones that are  
 
19  funded, you see actual progress, proficiency results? 
 
20      A.    Correct. 
 
21      Q.    Mr. Kelly, taken based strictly on your  
 
22  experiences in the educational programs and activities  
 
23  you've been involved with over the years, has it taken  
 
24  10 or 12 or 14 years to show results in the achievement  
 
25  of African American kids? 
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 1      A.    No. 
 
 2      Q.    It's capable of being less than that time? 
 
 3      A.    Correct. 
 
 4      Q.    In fact, you actually see -- you see progress  
 
 5  with students pretty soon, right after you work with  
 
 6  kids directly? 
 
 7      A.    Correct. 
 
 8      Q.    Mr. Clark asked you some questions about  
 
 9  state activities and funding, generally.   
 
10            Based on your past experience, do you have  
 
11  confidence that the state will follow through with its  
 
12  stated intentions with respect to educational funding? 
 
13      A.    No. 
 
14      Q.    Mr. Clark asked you some questions -- let me  
 
15  see if I can find it here. 
 
16            Mr. Clark asked some questions about the  
 
17  petitioner's remedy, and I think he accurately  
 
18  described it as a two-part remedy.  In fact, it's  
 
19  actually a four-part remedy.  I just want to sort of  
 
20  quickly walk through and just get your general  
 
21  understanding.   
 
22            Do you understand that the petitioners in  
 
23  this case are asking the court to make a declaratory  
 
24  judgment rule on the meaning of paramount, ample, and  
 
25  all? 
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 1      A.    Yes. 
 
 2      Q.    And do you understand that the petitioners in  
 
 3  this case are also asking for a declaratory judgment  
 
 4  with respect to what basic education means as mandated  
 
 5  by Article IX, Section 1? 
 
 6      A.    Yes. 
 
 7      Q.    And you understand that to be the knowledge  
 
 8  and skills generally reflected in Exhibit 144? 
 
 9      A.    Correct. 
 
10      Q.    And do you understand that the court (sic) is  
 
11  also asking, as part of its third part of its remedy,  
 
12  that the declaratory judgment the state is currently  
 
13  failing to amply provide all Washington children with  
 
14  the constitutionally-required education? 
 
15      A.    Yes. 
 
16      Q.    And do you also understand as part of that  
 
17  four-part remedy that the petitioners are asking the  
 
18  state (sic) to order the state to take prompt action to  
 
19  cure its continuing constitutional violation? 
 
20      A.    Correct. 
 
21            MR. EMCH:  I'm almost done, Your Honor. 
 
22            THE COURT:  All right. 
 
23  BY MR. EMCH: 
 
24      Q.    Mr. Kelly, you took your deposition a few  
 
25  months ago, right?   
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 1      A.    Correct.   
 
 2      Q.    Have you stopped thinking about the case  
 
 3  since that deposition, or have you thought a little  
 
 4  more about the case since that time? 
 
 5      A.    I've thought a little bit more about the  
 
 6  case. 
 
 7      Q.    Okay.  Mr. Clark read a portion of the  
 
 8  deposition, and he either conveniently or inadvertently  
 
 9  left out my objection.  I just wanted to note that.   
 
10            He asked -- he had a question that was making  
 
11  reference, you know, to your prior testimony.  I mean,  
 
12  I'm just asking you flat out wouldn't you agree it's  
 
13  impossible --  
 
14            (Interruption by the court reporter.) 
 
15            MR. EMCH:  I'm sorry.  I'll start over. 
 
16  BY MR. EMCH:   
 
17      Q.    So, Mr. Kelly, I'm referring to page -- a  
 
18  certain portion of your deposition.  I'm going to read  
 
19  a sentence that reflects Mr. Clark's question and then  
 
20  I'm also going to add my objection that he skipped  
 
21  over. 
 
22            MR. CLARK:  Your Honor, object.  I didn't  
 
23  conveniently or inconveniently forget anything.  If he  
 
24  had a problem with the impeachment of the witness with  
 
25  the deposition, he should have raised it at the time. 
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 1            THE COURT:  He can raise it now, but I am --  
 
 2  if this is a motion to strike the editorialization with  
 
 3  respect to the reading of the deposition, it is  
 
 4  granted. 
 
 5            MR. CLARK:  Thank you, Your Honor. 
 
 6            THE COURT:  Let's just get the objection on  
 
 7  the record, counsel. 
 
 8            MR. EMCH:  Okay.  So, Mr. Clark -- it's going  
 
 9  to be very brief, Your Honor.   
 
10  BY MR. EMCH:   
 
11      Q.    Mr. Clark said, "I wasn't making reference,  
 
12  you know, to your prior testimony.  I mean, I'm just  
 
13  asking you flat out, wouldn't you agree that it's  
 
14  impossible to eliminate the achievement gap  
 
15  immediately?"  Mr. Emch made an objection.  "Vague, as  
 
16  to immediately," and you responded, "I don't have any  
 
17  comment on that." 
 
18            Were you -- was that question clear to you at  
 
19  the time it was originally asked?  And you provided  
 
20  some more clarity on your position today; is that  
 
21  right, sir? 
 
22      A.    Correct. 
 
23      Q.    Mr. Clark asked you some questions about cost  
 
24  studies, generally.   
 
25            Based on your work, are you aware of any  
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 1  other state with constitutional language making  
 
 2  education the paramount duty of the state? 
 
 3      A.    No. 
 
 4      Q.    Based on all your experience over the  
 
 5  years -- you've been in this state for over 30 years;  
 
 6  is that right, sir? 
 
 7      A.    Correct. 
 
 8      Q.    Based on all of your experiences, both with  
 
 9  the Urban League and with various programs, do you  
 
10  believe, with additional resources, African American  
 
11  students -- all African American students and all kids  
 
12  in the State of Washington can achieve or meet state  
 
13  standards? 
 
14            MR. CLARK:  Objection, Your Honor, again,  
 
15  this goes beyond the expertise of the witness.  He said  
 
16  he has no foundation in education finance so how can he  
 
17  make a connection between resources -- or state  
 
18  resource and effort levels and outcomes for kids? 
 
19            THE COURT:  Mr. Emch, would you like to  
 
20  respond to the objection? 
 
21            MR. EMCH:  Well, Your Honor, I'm asking  
 
22  him -- based on his own personal experiences to the  
 
23  extent he's observed programs and activities that have  
 
24  worked successfully with African American kids, I'm  
 
25  asking him whether he has an opinion based on his own  
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 1  personal experience about whether African American kids  
 
 2  can meet state standards. 
 
 3            MR. CLARK:  Assuming an increase in resource  
 
 4  levels I thought was the predicate of the question  
 
 5  originally, Your Honor, and I don't believe the witness  
 
 6  has the expertise, nor has there been any foundation  
 
 7  laid to allow him to express such an opinion. 
 
 8            THE COURT:  The question, Mr. Emch, is  
 
 9  whether it's his opinion whether additional funding  
 
10  would assist in greater achievement outcomes?  Is that  
 
11  essentially the question? 
 
12            MR. EMCH:  That's a fair statement of the  
 
13  question, Your Honor. 
 
14            THE COURT:  Why don't you lay the foundation,  
 
15  please. 
 
16  BY MR. EMCH:   
 
17      Q.    Mr. Kelly, you've worked with African  
 
18  American students on educational programs and  
 
19  activities in the State of Washington; is that right?   
 
20      A.    Yes.  For at least about 26 years. 
 
21      Q.    And over the course of those 26 years, have  
 
22  you found those educational programs to be helpful in  
 
23  getting kids the knowledge and skills they need? 
 
24      A.    Yes.  As I stated before, everything from  
 
25  Homework Centers to Office of Disproportionality, to  
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 1  the African American Academy, now working at the Urban  
 
 2  League, with anything from a 1000 hours of Reading, to  
 
 3  Children's University, our Summer University, Urban  
 
 4  League Scholars, yes. 
 
 5      Q.    And based on that 26 years, do you have an  
 
 6  opinion based on your own personal experience whether  
 
 7  those educational programs would be helpful in getting  
 
 8  African American students up to state standards  
 
 9  reflected in Trial Exhibit 144? 
 
10      A.    Yes.  As a matter of fact, again, as I  
 
11  mentioned, with our 1000 hours of Reading, these kids  
 
12  are actually performing at grade level, the ones that  
 
13  we were working with. 
 
14            MR. EMCH:  Just a couple more questions, Your  
 
15  Honor.  I know we're pushing up against the break. 
 
16      Q.    Mr. Clark asked you some questions about  
 
17  parents and families and individuals.   
 
18            Do you believe it's important for the state  
 
19  to provide an effective or realistic opportunity for  
 
20  kids to reach state standards? 
 
21      A.    Yes. 
 
22      Q.    Schools can't -- public schools can't reject  
 
23  kids, right, for a poor background or hard to educate? 
 
24      A.    Correct. 
 
25      Q.    Schools have to take all kids in, right? 
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 1      A.    Correct. 
 
 2      Q.    And Mr. Clark asked you some questions about  
 
 3  parents.   
 
 4            Based on your observations and experiences in  
 
 5  your various jobs and over the 26 years you worked in  
 
 6  education, have you found it's -- do you have an  
 
 7  opinion whether it's difficult or not difficult for  
 
 8  uneducated parents to help their kids' education if  
 
 9  they themselves don't have the education and the  
 
10  knowledge and skills reflected in Trial Exhibit 144? 
 
11      A.    Yes.  In my own personal experience, my  
 
12  mother having a 5th grade education, she had difficulty  
 
13  helping me out with my school work.  So my -- as a  
 
14  matter of fact, I remember her crying one time and I  
 
15  was trying to figure out why she was crying, and she  
 
16  was, basically, crying because she couldn't help me  
 
17  with my school work.   
 
18            So the bottom line is that it's important.   
 
19  Parents are important, but it's really up to the  
 
20  schools to provide the kind of education assistance  
 
21  that is needed. 
 
22            MR. EMCH:  Thank you very much, sir.  I  
 
23  appreciate it. 
 
24            THE COURT:  Mr. Clark, do you have recross? 
 
25            MR. CLARK:  I'll end the suspense, Your  
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 1  Honor.  No, I do not. 
 
 2            THE COURT:  All right. 
 
 3                       EXAMINATION 
 
 4  BY THE COURT: 
 
 5      Q.    Mr. Kelly, I just have a couple questions.   
 
 6            Are you familiar with the Seattle School  
 
 7  Board proposal that students with a D average be  
 
 8  allowed to graduate? 
 
 9      A.    I am, but I'm opposed to that. 
 
10      Q.    Okay.  Has the Urban League taken a position  
 
11  on this? 
 
12      A.    We will take a position. 
 
13      Q.    And you said you're opposed to it? 
 
14      A.    Correct. 
 
15      Q.    Why? 
 
16      A.    One, it's -- for admission to WSU or  
 
17  University of Washington, again, anywhere from 3.0 is  
 
18  the general admission.  A D average, or basically a 1,  
 
19  is certain not to be admitted into those four-year  
 
20  public institutions, not even to Western State or the  
 
21  Central or Eastern.   
 
22            So I'm just adamantly opposed to it.  I was  
 
23  opposed to it when John Stanford was Superintendent, as  
 
24  a matter of fact.  And so -- and not only that, again,  
 
25  when it comes down to the WASL, I mean, we -- kids have  
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 1  to be proficient in all subject matters.   
 
 2            So, you know, the SAT, ACT, and also the  
 
 3  regular GPA and courses that they need to take for  
 
 4  college, a 1.0 is just unacceptable. 
 
 5            THE COURT:  Mr. Emch, any follow up on the  
 
 6  court's questions? 
 
 7            MR. EMCH:  One, Your Honor. 
 
 8               FURTHER REDIRECT EXAMINATION 
 
 9  BY MR. EMCH:   
 
10      Q.    Mr. Kelly, this passage rate with D's, for  
 
11  example, the student passed with D's, is that going to  
 
12  enable the child to have the knowledge and skills  
 
13  needed to compete in the 21st Century or go to college,  
 
14  in your experience?   
 
15      A.    No. 
 
16            MR. EMCH:  That's all I have, Your Honor.   
 
17  Thank you. 
 
18            THE COURT:  Mr. Clark?   
 
19            MR. CLARK:  No questions, Your Honor. 
 
20            THE COURT:  Mr. Emch, are you asking this  
 
21  witness to be excused?   
 
22            MR. EMCH:  Yes, Your Honor, we're asking him  
 
23  to be excused. 
 
24            THE COURT:  Any objection?   
 
25            MR. CLARK:  No, Your Honor. 
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 1            THE COURT:  Mr. Kelly, thank you.  Appreciate  
 
 2  it.  Hope you have a good day. 
 
 3            THE WITNESS:  Thanks. 
 
 4            THE COURT:  Mr. Kelly is excused, and we will  
 
 5  take our morning recess at this time for 15 minutes.       
 
 6            Court is at recess.   
 
 7            (Whereupon a recess was taken and there was a  
 
 8  change in court reporters.) 
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